Message

From: Talbot, Kristine [Talbot.Kristine@epa.gov]

Sent: 11/10/2021 7:59:37 PM

To: Jim Andrews [Jim.Andrews@arkansas.gov]; Nystrom, Thomas [Nystrom.Thomas@epa.gov]; Henson, Tucker
[Henson.Tucker@epa.gov]

Subject: RE: Toltec - Hydro Study Results of EPA Proposal

Thank you, Jim.

From: Jim Andrews <Jim.Andrews@arkansas.gov>

Sent: Wednesday, November 10, 2021 8:45 AM

To: Talbot, Kristine <Talbot.Kristine@epa.gov>; Nystrom, Thomas <Nystrom.Thomas@epa.gov>; Henson, Tucker
<Henson.Tucker@epa.gov>

Subject: RE: Toltec - Hydro Study Results of EPA Proposal

Importance: High

Good morning, all.

Attached please find a revised report from the hydrologist contracted by the Division of Arkansas State Parks.

My apology for any confusion as the information flow between legal and engineering could have been better.

| think everyone is now “on the same page” that the hydrologist’s modeling for drainage structures was based on a
hypothetical and does represent anyone’s engineering proposal.

Many thanks and best regards,

Jim

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism
Office of the Secretary

1100 North Street

Little Rock, AR 72201

m.andrews@arkansas. oy

p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV

From: Jim Andrews

Sent: Tuesday, November 9, 2021 8:44 AM

To: Talbot, Kristine <Talbot.Kristine @epa.gov>; Nystrom, Thomas <Nystrom.Thomas@epa.gov>; Henson, Tucker
<Henson.Tucker@epa.gov>

Subject: FW: Toltec - Hydro Study Results of EPA Proposal

Importance: High

Good morning, Kristine, Tucker and Tom.
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We have data from FTN, the hydrologist contracted to the Department of Parks, Heritage and Tourism.

Please see the attached and see below.

Bottom line is the proposed remediation plan is acceptable for maintaining an approximate maximum pool elevation of
232’ and in the event of a 100 year flood.

If we need to discuss further, please let me know.

Many thanks,

Jim

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism
Office of the Secretary

1100 North Street

Little Rock, AR 72201

irandrews@arkansas.goey

p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV

From: Jordan Thomas <jordan.thomas®@arkansas.gov>

Sent: Monday, November 8, 2021 7:47 PM

To: Jim Andrews <Jim.Andrews@arkansas.gov>

Cc: Jeff King <jeff king@arkansas.gov>; Shea Lewis <shea.lewis@arkansas.gov>; Grady Spann
<Grady.Spann@arkansas.gov>; Stewart Carlton <Stewart.Carlton@arkansas.gov>; Mike Wilson (ADPHT)
<Mike. Wilson@arkansas.gov>; Tracy King <Tracy.King@arkansas.gov>; Christopher Myers (ADPT)
<Christopher.Mvers@ arkansas.sov>

Subject: Toltec - Hydro Study Results of EPA Proposal

Jim,

FTN has completed their modeling of the EPA proposed alterations to the Mound Lake outlet structures (results
attached). State Park’s stated goals for the protection of the mounds are to reduce the potential high water elevation
and duration that is occurring over 234.00 feet. The EPA proposal achieves the goal of lowering and regulating the
normal pool elevation at or slightly above 232.00. The current normal pool was identified as approximately 233.53.

FTN modeled a “100-year 24-hour storm event” {about 8 inches of rain in 6 hours) through current conditions and the
EPA proposed conditions for comparison. For the proposed condition, the model indicates the maximum high water
{HW) elevation of the main pond would still exceed the stated 234.00 elevation, but the water elevation is reduced
overall by 1.00+ feet compared to current conditions. More importantly, the duration of the water elevation over 234.00
is also reduced over time by approximately 4-5 weeks.

The EPA proposed alterations will provide similar benefits for smaller intensity and duration storms, potentially keeping
the main pond normal pool elevation well below 234.00 most days of the year under the current model’s assumptions.
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State Park’s P&D staff and FTN agree these proposed alterations are acceptable and meet our goals of mitigating further

damage to the mounds.

Additionally, we recommend the riser structure regulating flow into the existing 24 inch culvert under Mound View Drive

be removed as soon as possible as a first step.

Thanks,
Jordan

Jordan Thomas
Design Services Manager
Planning and Development

Division of Arkansas State Parks
One Capitol Mall Ste. 4B-210
Little Rock, AR 72201

rdan thomastoarkansas. oy

p: 501.682.6939

ArkansasSiateParks gcom
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Message

From: Talbot, Kristine [Talbot.Kristine@epa.gov]

Sent: 10/25/2021 5:00:59 PM

To: Everett Bandy [ebandy@quapawnation.com]; Andrea Hunter [ahunter@osagenation-nsn.gov]; Nystrom, Thomas
[Nystrom.Thomas@epa.gov]; Jones, Curry [jones.curry@epa.gov]; Henson, Tucker [Henson.Tucker@epa.gov]

CC: bgonzalez@mycaddonation.com; Jess Hendrix [Jess.Hendrix@osagenation-nsn.gov]; Sarah O'Donnell

[sodonnell@ocsagenation-nsn.gov]; Morgan Currey [mcurrey@osagenation-nsn.gov]; rhope@hope-lawyers.com;
joseph.byrd@quapawnation.com; earlii@tunica.org; Jim Andrews [Jim.Andrews@arkansas.gov]; Tanner, Lori
[tanner.lori@epa.gov]; Sherwood, Chelsey [Sherwood.Chelsey@epa.gov]; Hicks, Curtis [hicks.curtis@epa.gov];
Acosta, Gerardo [Acosta.Gerardo@epa.gov]; Gee, Randy [Gee.Randy@epa.gov]; pedwards@mycaddonation.com;
Alvarado, Tina [Alvarado.Tina@epa.gov]

Subject: RE: October Progress Report - EPA Clean Water Act case affecting Toltec Mounds

Thank you, Mr. Bandy. We can certainly have a joint consultation for this matter.
Thank you,
Kristine

Bristine Talbot
Assistant Regional Counsel

118, Envirommental Proteclion Agency, Begion 6
Uflice of Reglonal Counsel tORCEW)

1201 Elm Strect, Suite 300

Daallas, Texas 73270

Tel (2141 665-8356

X

ihot bristinoidens ooy

NOTICE: This conmuunicaiion may contain privileged or otherwise confidential inlvomation. I vou are nod the intended
racipient, ot believe vou have received this conununication in eiror, please delete the vopy vou received and do no prind,
cupy, re-transmil, disseminale or otherwise use the infinmation. Thank vou.

From: Everett Bandy <ebandy@qguapawnation.com>

Sent; Monday, October 25, 2021 9:32 AM

To: Andrea Hunter <ahunter@osagenation-nsn.gov>; Nystrom, Thomas <Nystrom.Thomas@epa.gov>; lones, Curry
<jones.curry@epa.gov>; Henson, Tucker <Henson.Tucker@epa.gov>

Cc: Talbot, Kristine <Talbot.Kristine@epa.gov>; bgonzalez@mycaddonation.com; Jess Hendrix
<less.Hendrix@osagenation-nsn.gov>; Sarah O'Donnell <sodonnell@osagenation-nsn.gov>; Morgan Currey
<mcurrey@osagenation-nsn.gov>; rhope@hope-lawyers.com; joseph.byrd@qguapawnation.com; eatlii@tunica.org; lim
Andrews <Jim.Andrews@arkansas.gov>; Tanner, Lori <tanner.lori@epa.gov>; Sherwood, Chelsey
<Sherwood.Chelsey@epa.gov>; Hicks, Curtis <hicks.curtis@epa.gov>; Acosta, Gerardo <Acosta.Gerardo@epa.gov>; Gee,
Randy <Gee.Randy@epa.gov>; pedwards@mycaddonation.com

Subject: RE: October Progress Report - EPA Clean Water Act case affecting Toltec Mounds

The Toltec Mounds Keepsafe Cemetery has been used by multiple tribes. It would be fruitful to have a joint consultation
for this cemetery if one will be held.

Thank you,

-Everett Bandy

Preservation Officer/QNHPP Director
Quapaw Nation

P.O. Box 765

Quapaw, OK 74363
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(w) 918-238-3100 ext. 17001
(f} 918-674-2456

From: Andrea Hunter <ahunver@osagenation nsn sov>
Sent: Monday, October 25, 2021 9:29 AM

To: 'Nystrom, Thomas' <Bystrom 1 wsilens env>: lones, Curry <iones curryiieps sov>: Henson, Tucker
<Hemson Tucker@ons cov>
Cc: Talbot, Kristine <Tathot Kristine@eps povs: boonzaler@m atiorn oo Jess Hendrix

<munrevi@orazenation-nsn gove; Everett Bandy <sbandy@ouapawnationcom>; thope@thopelawyers com; Joseph T,
Byrd <joseph byrd@guapawnation. com>; sarli@tunics org; Jim Andrews <fim Andrews@arkansas gov>; Tanner, Lori
<tannerlori@ens oovs: Sherwood, Chelsey <therwood ChelseyBena sovs; Hicks, Curtis <hicks curtisi@ena nows;
Acosta, Gerardo <fcosta Gerardo@epa.gove; Gee, Randy <tise Randv@epa govws; pedwards@myeaddonationcom

Subject: RE: October Progress Report - EPA Clean Water Act case affecting Toltec Mounds

Good moraing Mr. Mystrom,
The Osage Nation requests to consult on the EPA enforcement action for the Toltee Mounds keepsafe cometery,

Thank you,

D, sondrea & Hunter

Drector, Tribal Historic Preservation Oificer
Osage Nation

827 Grandview Avemw

Pawhusky, 0K 74455

Phone: (918 2878671
Fax: (91826875376

From: Nystrom, Thomas <Mystrom Thomes®enpaoovs

Sent; Wednesday, October 13, 2021 12:58 PM

To: Jones, Curry <jones.curry@ena gove: Henson, Tucker <Henson Tucker@eops gove

Cc: Talbot, Kristine <Islbot KeistineiWena vove; beonzelerifimye ation.com; Andrea Hunter

<spdonnell@orazenation-nsn.gov>; Morgan Currey <mourreyflosagenation-nsn govs; Everett Bandy
................................ sdawyers.com; loseph byrd@guspawnation cony earlii@tunica org; Jim
Andrews <lim Andrevws@arkansas.gove; Tanner, Lori <tannerloni@epa pove; Sherwood, Chelsey

<Sherwood Chelsevi@ens oovs>: Hicks, Curtis <hbichs cuntis@ens govs; Acosta, Gerardo <Acnsia Gerardo@ens sovs: Gee,

Subject: RE: October Progress Report - EPA Clean Water Act case affecting Toltec Mounds

All,

As discussed during our July 15, 2021, informal consultation phone conference, EPA is providing monthly updates on
EPA's enforcement matter involving the unpermitted water control structures on Mound Lake that are causing impacts
to the Keepsafe Cemetery and important archeological sites at Toltec Mounds Archeological State Park. This is update

number 3.

Updates:
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- On 9/16/21, the Arkansas Department of Parks, Heritage and Tourism (ADPHT) provided EPA with hydrology survey
information. EPA discussed this survey information with ADPHT on 9/27/21 and is evaluating injunctive relief options to
address the unpermitted water control structures on Mound Lake. ADPHT is working to finalize their hydrology study
report and EPA will continue to follow-up with ADPHT for updates on the report.

- EPAis planning to proceed with an enforcement action to address the unpermitted water control structures on Mound
Lake. EPA will provide you with a copy of any final enforcement action.

Before EPA proceeds with an enforcement action, EPA would like to extend a formal offer of consultation regarding this
enforcement matter to the Caddo Nation of Oklahoma, Osage Nation, Quapaw Nation, and Tunica-Biloxi Indian Tribe. If
you would like to schedule a formal consultation with EPA or have another informal consultation with EPA on this
matter, please let me know by October 20.

Also, as an update, Kristine Talbot, the EPA Region 6 attorney assigned to this matter, will be going on maternity leave
beginning November 19. While she is on maternity leave, Tucker Henson (cc'd} will be overseeing this matter and will be
the legal point of contact should you have any questions.

Please feel free to call me directly if you wish to discuss any of this in more detail or have any questions. If you call and
have to leave a message, please send me an email so | make sure to check the message and return your call.

Thank you,
Tom

Tom Nystrom (ECD-WR)

EPA Region 6, Water Resources Section
Enforcement and Compliance Assurance Division
1201 Elm St., Suite 500

Dallas, TX 75270

(214) 665-8331
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Message

From: Talbot, Kristine [Talbot.Kristine@epa.gov]

Sent: 11/9/2021 4:51:37 PM

To: Jim Andrews [Jim.Andrews@arkansas.gov]

cC: Henson, Tucker [Henson.Tucker@epa.gov]
Subject: RE: Toltec - Hydro Study Results of EPA Proposal

1:00pm works for us. I'll send out a Teams invite shortly.

Thanks,
Kristine

From: Jim Andrews <Jim.Andrews@arkansas.gov>

Sent: Tuesday, November 9, 2021 10:48 AM

To: Talbot, Kristine <Talbot.Kristine@epa.gov>

Cc: Henson, Tucker <Henson.Tucker@epa.gov>

Subject: RE: Toltec - Hydro Study Results of EPA Proposal

Thank you, Kristine.

Can you kindly set up a time today?
Perhaps 1:00 pm Central?

Best,

Jim

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism
Office of the Secretary

1100 North Street

Little Rock, AR 72201

imandrews@arkansas qov

p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV

From: Talbot, Kristine <Talbot.Kristine@epa.gov>

Sent: Tuesday, November 9, 2021 10:33 AM

To: Jim Andrews <Jim.Andrews®@arkansas.gov>

Cc: Henson, Tucker <Henson.Tucker@epa.gov>

Subject: RE: Toltec - Hydro Study Results of EPA Proposal

Hi Jim,

ED_013876A_00000067-00001



Thank you for sharing the results. | received your voicemessages and Tucker and | can be available to discuss these
hydrology results today from noon to 2pm or anytime tomorrow before noon. Let us know if any of those times are
convenient for you.

Thanks,

Kristine

From: Jim Andrews <Jim.Andrews@arkansas.gov>

Sent: Tuesday, November 9, 2021 8:44 AM

To: Talbot, Kristine <Talbot.Kristine @epa.gov>; Nystrom, Thomas <Nystrom.Thomas@epa.gov>; Henson, Tucker
<Henson.Tucker@epa.gov>

Subject: FW: Toltec - Hydro Study Results of EPA Proposal

Importance: High

Good morning, Kristine, Tucker and Tom.

We have data from FTN, the hydrologist contracted to the Department of Parks, Heritage and Tourism.

Please see the attached and see below.

Bottom line is the proposed remediation plan is acceptable for maintaining an approximate maximum pool elevation of
232’ and in the event of a 100 year flood.

If we need to discuss further, please let me know.

Many thanks,

Jim

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism
Office of the Secretary

1100 North Street

Little Rock, AR 72201

irandrews@arkansas.goey

p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV

From: Jordan Thomas <jordan.thomas®@arkansas.gov>

Sent: Monday, November 8, 2021 7:47 PM

To: Jim Andrews <Jim.Andrews@arkansas.gov>

Cc: Jeff King <jeff king@arkansas.gov>; Shea Lewis <shea.lewis@arkansas.gov>; Grady Spann
<Grady.Spann@arkansas.gov>; Stewart Carlton <Stewart.Carlton@arkansas.gov>; Mike Wilson (ADPHT)
<Mike. Wilson@arkansas.gov>; Tracy King <Tracy.King@arkansas.gov>; Christopher Myers (ADPT)
<Christopher.Mvyers@arkansas.gov>

Subject: Toltec - Hydro Study Results of EPA Proposal

Jim,
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FTN has completed their modeling of the EPA proposed alterations to the Mound Lake outlet structures (results
attached). State Park’s stated goals for the protection of the mounds are to reduce the potential high water elevation
and duration that is occurring over 234.00 feet. The EPA proposal achieves the goal of lowering and regulating the
normal pool elevation at or slightly above 232.00. The current normal pool was identified as approximately 233.53.

FTN modeled a “100-year 24-hour storm event” {about 8 inches of rain in 6 hours) through current conditions and the
EPA proposed conditions for comparison. For the proposed condition, the model indicates the maximum high water
(HW) elevation of the main pond would still exceed the stated 234.00 elevation, but the water elevation is reduced
overall by 1.00+ feet compared to current conditions. More importantly, the duration of the water elevation over 234.00
is also reduced over time by approximately 4-5 weeks.

The EPA proposed alterations will provide similar benefits for smaller intensity and duration storms, potentially keeping
the main pond normal pool elevation well below 234.00 most days of the year under the current model’s assumptions.

State Park’s P&D staff and FTN agree these proposed alterations are acceptable and meet our goals of mitigating further
damage to the mounds.

Additionally, we recommend the riser structure regulating flow into the existing 24 inch culvert under Mound View Drive
be removed as soon as possible as a first step.

Thanks,
Jordan

Jordan Thomas
Design Services Manager
Planning and Development

Division of Arkansas State Parks
One Capitol Mall Ste. 4B-210
Little Rock, AR 72201
wrdanthomastpakansas. goy
p: 501.682.6939

ArkansasSiateParks com
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Message

From: Jim Andrews [Jim.Andrews@arkansas.gov]

Sent: 11/10/2021 2:44:38 PM

To: Talbot, Kristine [Talbot.Kristine@epa.gov]; Nystrom, Thomas [Nystrom.Thomas@epa.gov]; Henson, Tucker
[Henson.Tucker@epa.gov]

Subject: RE: Toltec - Hydro Study Results of EPA Proposal

Attachments: Toltec Mounds model Results_rev1109.docx

Importance: High

Good morning, all.

Attached please find a revised report from the hydrologist contracted by the Division of Arkansas State Parks.

My apology for any confusion as the information flow between legal and engineering could have been better.

| think everyone is now “on the same page” that the hydrologist’s modeling for drainage structures was based on a
hypothetical and does represent anyone’s engineering proposal.

Many thanks and best regards,

Jim

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism
Office of the Secretary

1100 North Street

Little Rock, AR 72201

im.andrews@arkansas.goy

p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV

From: Jim Andrews

Sent: Tuesday, November 9, 2021 8:44 AM

To: Talbot, Kristine <Talbot.Kristine@epa.gov>; Nystrom, Thomas <Nystrom.Thomas@epa.gov>; Henson, Tucker
<Henson.Tucker@epa.gov>

Subject: FW: Toltec - Hydro Study Results of EPA Proposal

importance: High

Good morning, Kristine, Tucker and Tom.

We have data from FTN, the hydrologist contracted to the Department of Parks, Heritage and Tourism.

Please see the attached and see below.

Bottom line is the proposed remediation plan is acceptable for maintaining an approximate maximum pool elevation of
232’ and in the event of a 100 year flood.

If we need to discuss further, please let me know.

Many thanks,
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Jim

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism
Office of the Secretary

1100 North Street

Little Rock, AR 72201

m.andrews@arkansas. oy

p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV

From: Jordan Thomas <jordan.thomas@arkansas.gov>

Sent: Monday, November 8, 2021 7:47 PM

To: Jim Andrews <Jim.Andrews@arkansas.gov>

Cc: Jeff King <jeff king@arkansas.gov>; Shea Lewis <shea.lewis@arkansas.gov>; Grady Spann
<Grady.Spann@arkansas.gov>; Stewart Carlton <Stewart.Carlton@arkansas.gov>; Mike Wilson (ADPHT)
<Mike . Wilson@arkansas.gov>; Tracy King <Tracy.King@arkansas.gov>; Christopher Myers (ADPT)
<Christopher.Mvers@arkansas.gov>

Subject: Toltec - Hydro Study Results of EPA Proposal

Jim,

FTN has completed their modeling of the EPA proposed alterations to the Mound Lake outlet structures (results
attached). State Park’s stated goals for the protection of the mounds are to reduce the potential high water elevation
and duration that is occurring over 234.00 feet. The EPA proposal achieves the goal of lowering and regulating the
normal pool elevation at or slightly above 232.00. The current normal pool was identified as approximately 233.53.

FTN modeled a “100-year 24-hour storm event” {about 8 inches of rain in 6 hours) through current conditions and the
EPA proposed conditions for comparison. For the proposed condition, the model indicates the maximum high water
(HW) elevation of the main pond would still exceed the stated 234.00 elevation, but the water elevation is reduced
overall by 1.00+ feet compared to current conditions. More importantly, the duration of the water elevation over 234.00
is also reduced over time by approximately 4-5 weeks.

The EPA proposed alterations will provide similar benefits for smaller intensity and duration storms, potentially keeping
the main pond normal pool elevation well below 234.00 most days of the year under the current model’s assumptions.

State Park’s P&D staff and FTN agree these proposed alterations are acceptable and meet our goals of mitigating further
damage to the mounds.

Additionally, we recommend the riser structure regulating flow into the existing 24 inch culvert under Mound View Drive
be removed as soon as paossible as a first step.

Thanks,
Jordan
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Jordan Thomas
Design Services Manager
Planning and Development

Division of Arkansas State Parks
One Capitol Mall Ste. 4B-210
Little Rock, AR 72201

rdan thomastoarkansas. oy

p: 501.682.6939

ArkansasSiateParks gcom
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Mound Pond 100-Year Flood
HEC-RAS Ver 6.0 2D Rain-On-Mesh Modeling Results for
Existing Conditions and Proposed Conditions?!

Notes:

e HW WSE stands for headwater water surface elevation upstream of the culvert/ structure,
e TW WSE stands for tailwater water surface elevation downstream of the culvert/structure.
e Model mesh elements are approximately 50 ft x 50 ft

e The assumptions are as follows for both existing and proposed conditions except as noted:

o Used rainfall amounts from NOAA Atlas 14 rainfall for a single 24-hour duration event
using the SCS Type |l Temporal Distribution and assuming “average” antecedent
moisture conditions (i.e., not dry or wet).

o The initial Mound Pond elevation was set at the spillway elevation for both existing and
proposed structure elevations.

o  All the culverts are flowing freely (i.e., are not being blocked by debris, flashboards/
stoplogs)

o 7 2
w"}g’:://{‘*,. PN {'}memww
& o
e
Marc Johnson, PE*, CFM
Principal Water Resources Engineer

*Licensed in AR,FL,LA,KY,MO,MS,TN,NE

! Adding 50 ft of spillway length and 2- 36-in culverts under Mound View Drive.
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Flow through Mound View Drive {(FS)
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NOTE: Negative flows through culverts shown above mean that flow is moving “upstream” or from the
lower part of Mound Pond {nearest the spillway) to the middle part of Mound Pond (where the State

Park is located).
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Flow through Spillway [CFS)
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The plot below shows the water surface elevation (WSE) hydrographs of existing and proposed
conditions. The results show that the current structure will need 38 days to drain the 100-year flood
WSE below 234 ft, NAVDS8S8, while it takes 7 days for the proposed system to drain the WSE below 234 ft
NAVDSS.

Mound Pond Water Surface Flevation Profiles near State Park
Existing condition vs Proposed condition
238
235
o 3s
Z
234
233
] 5 10 i5 20 25 30 35 40 45
Day
s 335 Condition WSEFD Froposed Condition WSE{H)
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DEPARTMENT OF THE ARMY
LITTLE ROCK DISTRICT, CORPS OF ENGINEERS
POST OFFICE BOX 887
LITTLE ROCK, ARKANSAS 72203-0867
wiww.swi.usace.army.mil

September 6, 2019
Reguéato_ry Division

FILE NO. 2011-008628
Riverbend Estates, LLC
Attn: Mr. Jack D. Wilson
1 Country Club Circle
Maumelle, Arkansas 72113

Dear Mr. Wilson:

A recent field inspection conducted on August 26, 2018, has disclosed that you have
constructed a water control structure along the upstream portion of the culvert that
drains Mound Lake through Mound View Drive. The water contfrol structure consists of
a fabricated metal flash board riser system. You have additionally modified the dam
that serves as the most downstream outlet of Mound Lake through placement of fill
material, resulting in what resembles a ring levee obstructing all downstream flow.
These modifications and placement of fill were completed without a Department of the
Army permit. The project is located in Mound Lake in the SW 1/4 of section 10, T. 1 S.,
R. 10 W., Lonoke County, Arkansas.

Please refer to our April 18, 2018, letter informing you that Mound Lake is
considered "waters of the United States™ and is subject to the reguilatory jurisdiction of
the US Army Corps of Engineers pursuant to Section 404 of the Clean Water Act
(CWA), 33 Code of Federal Regulations 1344. Additionally, please reference your
April 22, 2019, letler to “All Lakeside Residents, Mound Lake Addition” in which you
state that Mound Lake is “waters of the US...and is regulated by the Corps of
Engineers.” The work, having occurred within a water of the United States, constitutes
a violation of Section 301 of the Act (33 U.S. Code 1311) since a Department of the
Army permit was not obtained prior to beginning the work. Accordingly, you are hereby
directed to cease and desist from further work in waters of the United States.

By copy of this letter, | am hereby referring this case to the United States
Environmental Protection Agency (EPA). Referral of violations completed by flagrant
violators of the CWA is consistent with the 1989 Memorandum of Agreement Between
the Department of the Army and the EPA Concerning Federal Enforcement of the
Section 404 Program of the CWA,
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You may direct questions to Mr. Curry Jones, Chief of the Water Resources Section,
EPA Region 6, at telephone number (214) 665-6793.

Sincerely,

Eric M. Noe, PMP
Colonel, US Army
District Engineer

Enclosures

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

cc: :
Proj Mgr, Pine Biuff PO

Ch, Regulatory Enf

District Archaeologist and Tribal Liaison, Allen Wilson

US Environmental Protection Agency, Region 6, Curry Jones

US Fish and Wildlife Service, Arkansas Field Office, Melissa Lombardi
Arkansas State Parks, Grady Spann.

Arkansas Depariment of Environmental Quality, Melanie Treat
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DEPARTMENT OF THE ARNY
LITTLE ROCK DISTRICT, CORPS OF ENGINEERS
POST OFFICE BOX 867
LITTLE ROCK, ARKANSAS 72203-0887
wwve. Swl.usace. ammy.mil

April 18,2018
Regulatory Division
FILE NO. 2011-006628

Mr, Jack D). Wilson
1 Country Chub Cirele
Maumelle, Avkansas 72113

Dear My, Wilson:

This is in regard to your April 6, 2018, letter and & meeting held at Toliec Mounds i
Archeoclogiical State Park (TMASP) on March &, 2018, with Vincent Gregory, Project Managw
During the March §, 2018, meeting, you addressed your commitment to retaining an engineering
firm to assist you in an engineered solution 1o address flooding and long term inundation issues
within Mound Lake Subdivision, TMASP, and upstream land owners. You additionally affirmed
that the curvent 18-inch pipe installed in Mound View Road is serving as the only poiat of
discharge for Mound Lake and that this pipe is compromised and undersized. The project is
located in Mound Lake in the SW 144 of section 10, T. 1 5, R. 10 W, Lonoke County, Arkansas.

Pleass be aware that Mound Lake is considersd "waters of the Usnited States,” and as such, no
dredged or fill material may be placed below the ordinary high water mark of Mound Lake
without prior written approval from the Corps of Engineers pursuant 1o Section 404 of the Clean
Water Act (CWA) (33 U.S. Code 1344,

We discussed plans to comply with the CWA by addressing non-cémpliance issuss with
Nationwide Permit 14, The following discrepancies were noted between the completed work
and the terms of the permit {copy of permit enclosed):

a. (eneral Condition §. Adverse Effects From Impoundments. If the activity creates an
impoundment of water, adverse effects to the aguatic system due to accelerating the
passage of water, and/or restricting its flow must be minimized 1o the maximum extent
practicable,

b. General Condition 9. Management of Water Flows. To the maximum extent practicable,
the pre- construction course, condition, capacity, and location of open waters must be
maintained for each activity, including streamn channelization, storm water management
activities, and temporary and permanent road crossings, except as provided below. The
activity must be constructed to withstand expected high flows, The activity must not
restrict or impede the passage of normal or high Bows, unless the primary purpose of the
activity is to impound water or manage high flows. The activity may alter the pre-
construction course, condition, capacity, and location of open waters if it benefits the

ED_013876A_00000096-00003



aguatic environment {e.g., stream restoration or relocation activities).

¢. General Condition 14. Proper Maintenance. Any authorized structure or fill shall be
properly maintained, including maintenance to ensure public safety and compliance with
applicable NWP general conditions, ss well as any activity-specific conditions added by
the district engineer o an NWP authorization.

d. General Condition 17. Tribal Rights. No NWP activity may cause more than minimal
adverse effects on tribal rights (including treaty rights), protected tribal resources, or
tribal lands

¢. General Condition 20. Historic Properties. (2} In cases where the disirict enginesr
determines that the activity may have the potential to cause effects to properties listed, or
eligible for listing, in the National Register of Historic Places, the activity is not
authorized, until the requirements of Section 106 of the National Historic Preservation
Act (NHPA) have been satisfied. f

f.  Ceneral Condition 24, Safety of Impoundment Structures. To ensure that all
inpoundment structures are safely designed, the district engineer tay require non-
Federal applicants fo demonsirate that the structures comply with established state dam
safety criteria or have been designed by qualified persons. The district engineer may also
require documentation that the design has been independently reviewed by similardy
qualified persons, and appropriate modifications made to ensure safety.

The current restricted flows through the causeway pipe have caused documented excessive
mundation of culturally sensitive archeoclogical structares, featuses, and artifacts collectively
managed by TMASP. TMASP is identified as a National Historic Land Mark and legally
recognized as a Quapaw Tribe of Oklahoms Sacred Site. Additionally a Keep Safe Cemetery
exist within the surveyed cadastral boundaries of TMASP, The Keep Safe Cemetery at TMASP
is designed to provide a safe location which is maintained in perpetuity by the Arkensas
Department of Parks and Tourism, for the reburial of humean remains repatriated under the North
American Grave Repairiation Act of 1990 {43 CFR Part 10). The Keep Safe Cemetery has
experienced recurring reported inumdstion aver the total allocated acreage related to this
program. The Siate of Arkansas has expressed concern over inundation and damages of fee land
owned by the state related to the cadastral survey boundaries of the TMASP,

In accordance with 33 CFR Part 325, Appendix €, and 36 CFR Part 800, the current structure
is considered 1o have an adverse effect on a designated historic property. In order to comply
with the above referenced regulations, this adverse effect must be addressed.

Lonoke County participates in the National Fleod Insurance Program; the floodplain
adminisirator for this county must be contacled to obtain any necessary variances for your
project.
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Be aware that compliance with the CWA does not relieve you of complying with other

applicable local, state, and Federal laws,

Please furnish us your response to this letter within 15 days of the date of this letter
explaining your proposed actions and timetable for correcting the noted discrepancies. Failure to
comply with this request may result in our initiation of administrative penalty procedures as

outlined in 33 CFR 326.6.

Questions on the above may be directed to Vincent Gregory, Project Manager, of cur

Regulatory Division, at (501} 340-1377.

Sincerely,

&
& . ] &\ww

Bradley C. Myers

Chief, Regulatory Enforcement Branch

CERTIFIED MATL - RETURN RECEIPT REQUESTED
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Nationwide Permit No, 14

Ldnear Tronsporiation Profests. Activities requived for crossings
of watsrs of the United States asseciated with the congiraction,

expansion, modification, or improvessent of Haosr ttansportation
panerts {e.g.. roads, highways, reftways, trafle, aleport rooways, and
taxiwvays} in waters of the Usiied Stetes. For lincar transportation
projocis in non-idal waters, the discharge conmnot sause the loss of
greater than 1/2-acwe of witers of the United Stafes. For Hucar
transporttion projects in tidal waters, the discherpe convot oxnse the
foss of greater than 1/3-aere of waters of the United States, Any
strcam channdd modification, fncluding bask stebilioation, is limited
io the pislmen necessary 16 construct or protect the loear
transportation praject; such modifications must be in the immadiste
vicinity of the project.

This NWP alen anthnrives femporary structmses, fills, rad work,
including e use of iemporary vials, necgssary {o construct the Mnear
transporiation projoct. Sppeoprinte mensurzs must be taken v
maintain nonmal Jownstream flows and minimize Hooding o the
maxinem extent preciicable, oden temporary structures, wark, sad
discharges, including colferdans, we nocessary Sy cotistruction
activities, sovess fills, or dewatering of construction sites. Tewpuvary
fills must consist of moterdals, and ke placed In 2 manser, thef wifl
a0t e arpded by expeoted high flows. Tomporasy fils must be
resnoved in their entirely and Se affecied ress returmed to prew
construction clevations. The areas affected by temporary §ills nust
be revegetatad, as appropriate.

This NWP camoot be used 10 authorize non-linesr feainres commonly
assoeinted with fransporstion projoets, such 2 velick msintensnce
ar starage bulldings, preking luds, ain stations, ov slrosad hengars.
Notifieation: The pernsifter nust subsit a pre-construction
aotification to the district engincer prior ' commonsiag the aativily
{33 The Joss of waders of the Usnited Biates exverds 1/18-aere ar
{2} thers iy » discharge Br & spocial squatic site, nclndng wetlsnds,
{See general condition 32} {Sectivas 10 and 404)

Naote 11 For linesr ransportation projects crozsing a shople waterboaly
more tan oue Sme 2t sepavate and distant Jovations, or multiple
waterboding ot separade and distant loostions, tack messtng Is
vonsidersd » single and complete project for purposes af NWP
suthorimifon, Lincar transportation projects must comply with 33
CFR 330.6(d).

Note 2 Some distharges R the constrostion of farm roade or forest
roads, or wmporary roads for moving mining squipment, way quolify
for an exemption wnder seetion 404(0) of the Closn Water At {see 33
LR 323.8)

Note 3 For NWP 14 activities that require pre-cotistruction
sotification, the PON must jnclude any other NWPs), regiownal
general permil(sy, or individual peymiis} used or mtended o be wsed
to authorize any part of the proposed project or any relnted activity,
nclading other seperate and distant crossings that scgquire Depertment
of the Army authorization but do ool reqeire pre-voustruction
notification {ses paragraph [B) of genersl condition 32}, The district
ergineny will evalunte the PON i secordancs with Section I,
“Drigtrict Bngincer's Decision.” The district engineer may teguin
mitigation o snswre that the suthorized sctivity resulls in no mons
than mintmal mdividual sed comulative adverse envirenmental
effeots {20 general condition 235

Nationwide Permit Gemernl Conditions

Hote: To qualily for NWP authorization, the prospective permitien
st somaply with the fllowing genersd eonditions, s applicable, i
addition 1o any reglonal or case- specific conditions inposed by the
division enginesr or disivict englwer, Pooapective parmilces should
contact the approprizte Corps distriet office to dotermine if regionsd
corditions have beon imposed on an NWP, Progpentive permitices
shorld alse contart the appropriste Corps district office 1o determine
the states of Cloan Water Act Section 481 water quality sertfification
andfor Coastal Zone Management Aot consisteney for sn NWP.
Every porson who mny wish o obtaly pennit enthorization under sne
or more WWPs, or whe is currently relying os ap existing or prior
pesmit sshorization under one or roore NWWPs, has been and inon
notiee that all of the provisions of 33 CFR 330, twough 330.6 apply
toevery NWP goathorization.

Mote espeoiaily 33 CFR 330.5 relutiug o the modification,
Suspension, of rvocaticn of my NWP schorization.

§. Mavigstion, {x)} No activity may cause more thun a minimal
adveree offoct on navigetion.

(b} Any safely fights end signaty progosibed by the 1LS. Coast Guagd,
through regulations or ofwrwise, must be instalied sod meiniained &t
the permilter's expense o authurized feilities in navigable waters of
the Unitod States.

{c} The permivles understends and agroes that, if future operativns by
the United States requirs the removel, relocation, o other sleration,
of the struetare or work hessia suthorized, or if, I the opivten of the
Seoretary of the Avpy or iz sutborized romeseniative, said snuchas
or work shell cause wiressonable ohstruction 1o the foe pavigntion of
the navigeble witess, the permilice will be roqudred, upon Jdue sotiex
from the Corps of Englaeers, 1o omove, relocate, or alter the
structaral work or sbstruntions caused thesoby, without sxpeare to
ths United Staies, No clain shell be nade agaiost the United Stales
on aecount of any such removal or alieration.

2. fugwatic Life Movoments. No activily mey substantially disrupt
the necessary Iife oyole movements of thoss spegies of aguatic life
ndigenous fo the watsrhody, including fose specios that normally
migrate through the ases, unless the ectivity’s primary purpose isto
impound water, Al permanent 2nd temporary cvossiugs of
waterbodics shell be sulfably culvorted, bridged, or uthorwise
designed and consiructed to maintain low Dows o sustain the
movement of those aquatic species. 1¥a bottomless culvert carmet be
used, then the crossing should be designed and construcied o
minbyize adverse effects W aguatic lifs movements,

3. Spawning Areps. Activifies in sprening areas during spawning
scagons st be avedded o the madmum extent practicabls.
Axtivities that sesult in the physicst destruction (e.g., Guough
excavation, fill, or downstream smothering by substantial furbidity)
of an Importent spavening area ans not authorized.

4. Mipratory Bird Breoding Aregs. Activitios in waters of the United
States that serve as breeding wess for migrafory birds must be
avoided fo the maximuza exient practicsble,
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3, Sholifish Beds, Ne aciivity mey ocour in areas of concentrated
shelifish popudations, wiless the activity is direstly mlated to a
shellfish barvesting antivity suthorized by NWPs 4 mnd 48, er s 2
shelifich seeding or babiisl restoration activity authorized by NWP
37,

§. Suitable Material, Mo sotivity mey use vastitable material (2.,
tragh, debuls, car bodies, asphaly, cle.) Material nsed for construction
or discharged must be free from touie poliutants is toxic amounts
{see seotion 307 of the Clean Water Act).

7. Water Supnly Intakes. No activity mey scour in the proximity ofa
public witer supply intake, exopt where the activity Is for the repair
or inprovenient of pubiic water supply Intake stractwres or adjsout
benk stabilization.

8. Adverse Efferts From Impoundments. IFthe activity creates an
inpoundmont of watel; adverse effects to the squatic systom dus 1o
aconlerating the passape of waler, andfor restricting its fow roust be
minimized 1o the muxionm exient practiceble.

) terFlowe. To the mexineun extont prasticsble,

) ﬁnp prc~ mmtmcmm murse, condition, eapsaity, and eation of open
waters mst be maintained for each activity, including stroam
chanelization, sform waler management activities, and temporwy
and peesmanent road crossisgs, exvept 85 provided below. The
setivity must be constructed o withstand sxpeeted high flows. The
activity must oot restrict or impede the pessage of norawl or high
flows, wijoss the primary pusposs of the activ Tty is 1o impound water
or manage bigh fows, The activlly may siter the pre-construction
course, condition, capacity, and location of apon waters ITH benefits
the zgustic envivopmen {e.g., siream reftoration or refocatinn
activifles).

i y Floodplaing. The setivity must comply
wx{h appimhie F B A-approved stsic or local fﬁcodpism
samagesent requirements,

11, Equipment. HMeavy equipment working in wetlends or mudfiats
must be placed on wmts, or other measures must be taken to minimise
soil distusbance.

$2. Boll Erosion and Sediment Contenls, Appropriate soif etosion
and sediment controls must be used and mainizined in effective
oporating sondition during constructinn, aad &1 vxposed soff sud
other Tills, as vedl o any work below B oedivary bigh water wmark or
irigh tide line, must be permunontly stabilized 2 the esrfiest
practicabls dude. Permitfess sre oncourmged te perform wodsowithin
wators of the United States during pariods of low-flow or no-How, or
during low tides.

14, Rewoval of Yemparary Fills. Temporaty fills maust be somoved
in their entivety and the affected areas refurnsd 1o pre~cuasiruction
ghavations. The affbcted ateas must be revegetated, of approprizie.

14, Proprr Madntonancs, Aoy suthorized structure or [ shall be
properly sabdained, including malnienmee fo ensure publie safety
and complinnos with applicsble NWP general conditions, as well as
any activity-speciiic conditions added by the district eagineer 1o an
MNWP authorization.

135. Single and Complets Project, The sctivity must be 2 single wnd
oomplete project. The same NWP cannet be used more than once for
the same single and completé projeet.

16. Wild and Scenie Rivers. (a) No NWF activity may etour fng
component of the Nations] Wild and Scenic River System, oring
river offictally desipnated by O Congress as a “study river” for possible
inclusion in the systers while the river is in an offfcial study status,

uniless the appropriste Federa! sgency with direot management
resporsibility for such river, has determined In writing that the
proposed sclivily will not advessely affect the Wild and Scenic River
designation or study status,

{b) 1 a propossd N'WP aetivity will ocour in a component of the
National Witd and Sconic River Systom, or in a river officielly
designated by Congress 98 2 “study river” for possible inclusion in
the system while the river i in an officll study states, the permities
must submit g pmmnsimc&mn notificstion {(sce goneral condition
32} i district engluser will eoordinate the PCN with the Federal
ageney with direct mansgement regponsibitity for that river. The
permities shall not begln the NWP sctivity uotil notified by the
district enginser (hat the Federal sgency with direet mansgemoent
ensponsibility for that river has determinad in wiiting that the
proposed NWP activity will not adversely affect the Wild ami Beenic
River desiguntion or study status,

i) Information on Wild and Seonis Rivers may be obiasined fom the
appropriote Federal land management agency responsible for the
designated Wild and Scenic River or study river {o.g,, Nationa! Park
Servic, US. Forest Servive, Buresu of Land Manegement, 1.8, Fish
smd Wildlife Service). Infornuation op these rivers is also availsble
ar Mtmdneawriversgovd,

17, Teibal Bishis. No NWP sclivity may cause more than mininal
whverse offvets on fribal rights dneluding tealy rights), protected
tribsal resouress, or tribal fands.

3. Endancered Specios. 4a) No activity is muthosized under sy
NWP which is likely w directly or indirectly jeopardize the continued
existence of & threnened or endangered species or & speelex proposed
for such designation, as identified vnder the Federal Endangeved
Species Act (ESA), or which will dirocily or Indisecily destroy oo
adversely mudify the dritical habitat of such species. No activity s
mythorized under any NWP which “may sffect” & listed species or
critical habitel, ouless ESA seotion 7 consultation addressing the
effects of the propesed zotlvity hes beon completed. Direct offects
arz the immediste effocts on listed species and critice] habltet caused
by the NWP sutivity, Indiet offects am thoss effects on listed
specics and eritical habitat that are caused by the NWP activity and
axe Jater b Se, but st are seasonably certain B oeour.

{b} Federsl agencies should follow their own procedures for
complying with the requirements of the ERA. I pre-consiruction
sofification is requited for the proposed activity, the Federsl
pennitter must provide the district enginenr with the spprapeiate
dovumeniation to demenstrate complisnse with those roqdroments,
The district engineer will verify thet the appropriste docwmentation
bras been subwmitied, I the approgeinte docementstion has not been
submitied, additinnal BSA section 7 consuiiation sy be nscassary
for the activity und the respective foders] agoney would be
responsible for Gdfilling its obligation wnder settion 7 of the BSAL
{c} Mon-federal peemitiess mast submil 2 pre-construction
notiffestion (o the district engluser i any Usted species or dusignated
critical habital might be affeciad or is in the vieinity of the autivity, or
' the activily is located in designaled oritival habitas, and shall not
begia work on the activity until notified by the distriet cugineer that
the requirements of the BSA bave eon satistied and thet the setivity
iz zuthorized. For activities thad migh affed Federaliy-lisied
endangered or throatened species or desipuated oritics] habitat, the
pre-crusstiuction notification must include the namads) of the
endangered or thieatoned speeles that might be affecicd by the
prupesed activity or thal utilize the desipnated critical habilat that
might be affected by the proposed activity. The district enginesr will
determine whether the proposed activity “may affect™ or will have
“no effect” to listed species and designated critical habitat and will
potify the non- Federal spplicant of the Corps’ determination within
45 days of reveipt of 3 complete pre- constructios notification. In
cases where the non-Federal applicant hes idemtified listed spocies or
oritical habibnt that might be affected or s in the vicinity of the
setivity, and has so notified the Corps, the applicant shall not begin
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work unti the Corps hes provided nottication that the proposed
avtivity witl have “no effeet” on listed spocies or critien) habitat, o7
until ESA seotion 7 conseliation bas been complated, ¥ the nene
fcdsz-mﬁ applicans fas 5ot beand back S the Corps within 45 days,
he applicant must sel walt e notiliention owm the Corps, As s
result of fovmd or informal vonsulation with the WY ar BAES e
district engineer oy add speciesespeciBe prrndt conditions t e
NPy,
3y Authorization of an aetivity Ty an WP dovs vt suthuseler the
“tube™ of 2 threstomed wr codenyered spovies ay dofined under da
HEA, fn the sbsene of separate suthorization {e.p., an BXA Section
16 Perit, 2 Blolegivad Opinion with “lncidenud tzév ¢ provhuions,
e frovn the FWS or the NMER, the Badangered Bpovies Act
probibiis amy porson subjees to the hurisdiothon of the Lsked States tn
take o {ted spocies, wherr "k memws b havess, han, pursas,
hamt, shoot, wound, kEL wap, cspbere, o7 coliont, o o stonyt to
engupe b sy wach oonducl. The werd “har™ in the deffedtion of
“take™ mewns ag g0t w avtuatly bills or injurey wldlf. Suchoan
act may tmdnde signif 1 hobital medifioatio or degradation whess
it sotuslly kills or injuves wildhife by Heamly impairing vesntial
%mimmmﬁ patterns, ohudtug bres fooding or Subtering
&} H'the pon-fodersd ponmt 3 FEA soction Il PR
%r;ciﬁuz:ai mka mm‘;%* wf‘ﬁ; & z;p roved Habitat Conservation Plan
£ Bt moiudee the propuend ?&‘s‘&‘%’
1 siwuiﬁ :f.k mpx of ﬁm 3

this ge*wr;:i cund 3»1’ dmr il um»»
sgemey it fssued On B84 sectfon 1 s)
witether thy propesed MOWE sty sad ¥
ieﬁemu 0 f’ﬁs, ,mﬁrnm : cm 7 esm‘;zé{mima c{mémiefi

ﬁ:«xwm\si‘
seetion ¥ shmiiaﬁm §m“ iiw ;bfbﬁ& v‘aim:; K}{M
zéis;{s{c& 2 ;k;m:esr e vt aeed B

mi% :mz;fx the aose-fodor
cosmplete pro-comalyas sy ;h;: &%A g
HEaX 1 4B porstt Losers kit mmmmﬁ WP setbvily o zmetim

additional INA section 7 onmsulation is rogid

{8} indbrmation on de beation of thr

and Gudy oritient habdig be w

i sprecies
X3 fmr;z e pifioey of

i and 43 The pormities i
&ie fior © ensuriag tiwzy action mmpim mih e Magratory

Bied Treaty Act nad the Babd snd Goldon Bagle Protuetion Ast, The
peraitiee 5 responsible for contacting sppoopriste foont offive of fh

1.3, Figh and Wil Servive o determine apphicabls measures t
raduce apects 1o migrory bivds or eaples, inchuding whether
“incidentad toke” promils ary necessary and mailahl
Migratory Bied Prosty Sot ov Bald snd Dolden Bapgle Pmt»m;:sfz Agt
for a panticuler activity,

., Higoric Fro a3 §3> s.::mes; whorn the dalriet enginew
determines that the selivity mey have e poteatiad o cose B0l o
properties Heted, uy dm;bis, Ex\f\“ i;xism& in the Mational Regisior of
Historic Places, the svtivity ie st m:?mmesi, untit tha reguiroments
of Section Hi6 of the Nattonad Historic Proservation Act INHPA)
hoes heen satéefied,

(b} Pederal pormitioes shoald follow their own provedures fir
complying with the requirewmens of svcting 106 of the National
Historic Preservation &st. If pre-construction notifiestion s reqpeined
for the proposed NWP activity, the Federal permities must provide
the district engdner with the sppropriste deoiwmeptatiog
dumansitate cnmp?iam.:: with thuse requirernents. The district
sngineer will verify that the sppropriate documentation has been

&

> SREROT s,,mi ii’&mi{i’,‘.ﬁ‘iwa ta&x

submitied. 1 the sppropriste documentation is not submitiod, then
sdditional sonsalation under section 166 may b mecessmy, The
mgpective federa agency is rasponsible for falfilling ity obligation to
compdy with seution 18,
{0 Mon-federal pormilives oust submdt 4 pro-voustmstion
sistification w e distict enginenr i the NWP sctivity might have
the potential 1o causi offeis to any historie properties Hsied on,
determvined o be eligible for listing on, oy poteially ofigible for
fisting on the National Register of Historic Places, including
provivusty unidetified properties. Por such activities, the pre-
wopstrection notifleation must stte which histeric properties wighy
bave the potantisl o be aifouted by the proposed NWP activity or
inchade a vichnity mep ndicating the Trontion of the Kskwic
prupertics or the potsatial for the prosence of bistoris propertics.
Assistance yoparding bobomation on S0 lovation of, pastontinl &y,
she presene of histaric properiies oo be soughi foosem the State
Historic Preservation Oficer, Tribal Historis Preservation Qe or
desigmaiod tribal ropresentative, w8 spproprivte, and the Natloant
Register of Historis Plazes ¢ CPR 3304000 When roviowing
pre-constreption notiffontions, dlariet ongineers will commsly with S
curvont provedirs Ty addemsing S roguiromsents of seotion 108 of
the Mations! Higtorio Freservation Sct. The divrict enginesr shall
ke @ reasonable and good Dith «fbr wonary sut appropristy
hemitlioation vifbris, which may dads bu@hgf»mm‘i roxesech,
consaitation. oral history deterviews, sarepls fiold fovestigation, sud
field survey, Besed s the formation subastied fn the PO mnd
these identitioution offors, th ppornying
whethur the proposed NP autivi aak a0 camse effeots
on thee bistorse properties. Section 196 Cs"i"bﬁh».ik){% is 3t regptned
whesn the divrier snginesr detormings et the sativiy oes pot have
the potentiad to vause Ay ot historic propenivs {zow 36 CFR
8003 ey Suction M5 ronslntion  Is voguine «nt the dinsrict
snginess determingg that the sutvity }3 an the poteiel to seuse offbels
on historls peoperiies. The disirict angiovey will condud sovsliation
with consulting swties i 34 mm 2ey when by wy
she ke any of e Sellowing ot duve ¢ oy the parposes
of sovthiny 196 of the NI AL wo historic nmmwgm sfflestnd, i
% or adverss ofinl. Wheve the son-Fodem! applicant

By propertios on which the woddy smight iz,mz e
effects and w notifled 748, 4

e ddeny
potential e

apphivant shell ot begln the activ
woypirony sither teat the actielly has vo mimi&si is m\

historis properties or that KHPA section 16 consaluity

{8 sm-forderal poraittos, the dsteh englocer will notify th
pragpective penmitice withio 43 duys o roosip of 2 romplete pree
construction totification whther NEPA soatinn 106 consulation §
vequired. JTNHPA section 106 consullation s required, the dstric
exgimeer will ol e sen-Fedural soplicant tat e or she caraust
begin the actvity antil section 106 consuliation s comploted, #the
nus-Feorhoal applioss has not heavd back & within 48
duys, the applieant rust s walt Sor not

th Lorps.
{et Progpecthve prranittens should o wware that sention § 10K of the
MNHPA (34

VB 6113) preveats e Uorps from granting 2 permil or viher
assivtencs o an appdivat who, wdth imem 1o aviid the mupiremens
of section 108 of the NHPA, Bos fvtentionally signiffcantly sdvorssty
affected o Matork: properly 1 wiich the permit woadd relate, or
having legal paveer fo provent , aliowed such significant adverse
effert 10 covur, wnless the Coms, sfler consaliation sith the Advisery
Council on Hintorie Preservation {ACHP), deterasines that
circamatances justify gramtiog such assistance deopiic the adveres
eifert cremsed ar permitied by the agg;i wans, i chrowassrances jusily
granting the msivtance, e Corps i required to notily the ACHY and
provide documsentation spacifying the circumstances, the degres of
damage o the intewrity of any historls propertizg affkated, and
propesed miligatien. This decomentation st inchude wiy views
obtained from the applicant, SHPOG/THPO, spproprists Indiun tribes
i the undertabing voonrs on or affects historic propertivs on fribal
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{nnds or affects propertics of inforest fo those tribes, and other parties
kngwn fo have a lugitimate inferost in the impacts to the peymitied
activity on historic propertiss.

21, Diseovery of Previonsty Lkosown Bemains and Artifacts, $you
Biscower any previcusly uaknown hsterle, cultural ar archeological
remains and artifhots while accompliching the setivity suthorized by
this permit, you must immediately sotify the distriet engineer of wha
you have found, and © the maximam cxlerd practicabile, avoid
consteucting axtivities that may affect the remaing and actifbcts natil
the sequired coordination has been completed, The distrivt enginoer
will initinte the Fodiral, Tribal, and state coordination required to
deferming if the Hems or remudng warrant § rootresry effort or if'the
site is oligible for Hating In the National Register of Historic Places,

Criten! Resmurns Walcrs. Critical resourse waloss
inchude, NOAA-manasged marine seneisaries and marine monuments,
and Mational Eswarine Rescarch Resorves. The district englneer may
designgie, afler nolics asd opportunity for public comment,
adiditional waters oificiaily designated by & stefe as having purticnlsr
enviromnontsl or coologicn! significance, such us outstonding
national rescures waters or side netural herhiage sites. The disirint
enginesr may slso designate additions! critical resouxne waters gfler
noticre aad opportunity for public comment.

{a) Discharges of drxdged or G materlsd into waters of the United
Sees ave not anthorized by WWPs 7, 12, 14, 18, 17,21, 39, 3§, 35,
39, 40, 42, 43, $4, 49, 58, 51, and 52 for auy polivity within, or
dirortly affecting, critioat resouree waters, including wetlands
adiacont fo sech waters.

{h) For NWPs 3, 8, 18, 13, 15, 18, 19. 22, 23. 25,37, 28, 30. 33, 34,
36, 37, 38, and 54, notification is required {n sctordsnve with ganseal
condition 32, for sny activity proposed in (he desigasted crtieal
fesource waters incleding wetlands adiavent o those waters, The
disteiel engineer may suthorize sotivities wader these NWPs only
after it s dotsrminged that e npacts to the critioul resource walers
will e no more Han minimel,

23, Mitigstion. The district enginset will consider the following
factors when determdning appropriste and praviicsble mitigation
BECESSArY 10 ermigy thal the ndividesl snd cumulative adverse
envisommenial gfferts are no more than minimal

{2} The activity must be designed and constnsted to avoid and
minimize adverse effects, both temporary and permanent, 1o walers
of the United Stutes to the medmum extent praciiceble at the projeat
st (.o., on Sl

£hy Mitdgation in ofl i3 s (svolding, minjmizing, rectifying,
reducing, or compensaling for vesmurce losses) will be reguired to the
extent neressaty 1o snnwe that the individual and comulative adverse
environmental effeots are no more than minimed.

{g} Compensatory witigation at & mindmum one-for-one rmtie wil be
required for afl wetland fosses that excesd 1/18-acre md reguive pre-
conshuction votification, unless e dsiriet eoginecr defermines in
writing that either some other form of mitigation would be more
environmentally appropriste or the adveres suvivonmsdal oifesls of
the propased activity sre no mose than mininal, and provides an
activity-specific waiver of this rsquitement. For wethand Josses of
1/1G-acre or less tht requise pre-constraction notifivation, the district
enginger may determine on a case-by-case basis that compensatory
mitigation is roquired to ensure that the sotivity resalis in only
mininal adverse saviromuental effects.

{4} For losses of stecans or ofhwr opoa waters haf require pre-
construction notification, the district cogitneer may require
ompensatory mitigation fo snsure that the activity resulls in no more
then minimal adverse environmentet effeets, Compensatory
miligation for losses of streams should be provided, If prasticsble,
through stream rohabifitation, enbanvement, or preseryation, sipex
streams arc difficult-to-replacs rescurces {see 33 CFR 332.3(66)(3).
{e) Compensatory mitigation plans for MWP activities in or pear
streams.or other open watess will sormally include o requirement for

the restoration or snhancement, maintennnce, and legsl mofection
{e.g., consgrvation easements} of riperien sredas nexl 10 open Wwaters.
n some cases, the resioration or maintopsnce/protection of ripavion
areas mwy bo the oaly compensatory mitigation reguired. Restored
riparian arcas should consist of native spocies. The width of the

" requred riperian area will address documented water quality or

segustic kaldtat loss concorns. Normally, the riparien amea will be 28
0 50 foet wide on each sids of the siveam, but the district onginser
may requite shightly wider siparian ateas ko addeess drtumented
water quality or hubitat Joss coprerns, 1% s not possible to resions
or maintain/protect & tipavian ares on both sides of & stream, or i the
waterbody Is a ke or coastal walers, ted restoring of
maimlaming/protecting 2 viperias arce along g single bank or
shoreline wmay be sufliclent. Where both wetlands and open waters
exist on the project site, e distcke enginesy wilt determine the
appropriaie compensaiory witigation {8.g., viparian areas andfor
wetlands compensation) bused on what is best for the aguatic
suviromnent oo-a watershed basis. In cuses where riparion arsas are
determined 1o be the most appropriate form of minimization or
compensatory mitigation, the district enginesr may waive or reduce
the reguitement to provide wetlond compensatory mitigstion R
wetiond lnsses.

{63 Compensatory mitigativn projects provided to offbet losees of
aguatic respurces must corgply with the applicsble provisions of 33
OFR part 332.

{1} The prospective ponmities is responsible for proposing an
approprisie compensaiesy mitigation option i compeusaiory
mitigation is necessary to ensure that e activity results & no mone
than minimal adverse environmental effects. For the WWPs, the
preferred mechanism for providing compunsaiory soitigsiion js
mitingtion bank credits ov in-tew foe program sredits {sve 33 CFR
332,302 and (303 However, i an appropriute pumber snd fype of
saitigation bank or in-leu credits e oot avsilable o the thme the
PON is submitied fo the district enginesy, the district engineer omy
approve the uge of pamiite-responsible mitigation.

{2} The amount of compensatory mitigation required by the district
engineer must be sufficient to ensure el % authorized aotivity
resulis in o more thas mindmel mdividos! snd vonalnive advarse
envivonmental offects (see 33 TFR 330.0eX3)). (Seealsn 330FR
3z

{3} Since the Ykelibood of sucress {a grester and e Inpodts o
potentially valuable oplnade wre reduced, aguatic resourcs resiovation
should be the frst compensatory mitigstion option considered for
permitteetesponsible mitipatinn.

£4) If peorntiiee-vesponsible mitigation is the proposey optivn, the
prospective porariics §s responsible for subinitting 2 mitigation plas.
A conceptusl or desiled mitigation plan may be esed by the district
enginser to make the decigion oo the NWWP werification request, but a
final mitipation plan thal sddresses the applicable requitements of 33
CFR 332.4(c)2) dwough {14} must be approved by the disteict
anginser before the permitize beging work Inwaters af'the United
Biates, unless e district englorer determings that grior approval of
the finad meitigation plen s pot practicable of nol RECERSATY f ensue
Hmely complation of the required compensatory mitigation (see 33
CFR 332 36330

{3} If mitipation bank or fu-lieu fee program credits are the propased
option, the mitization plas oaly neads to address the baseline
conditions ai the impad site and the number of credits to be provided.
{6} Compensatory mitigation requirements (&, resourcs type axd
arpount to be provided ss compensatory mitigation, site profection,
ecological performance standacds, siontioring requiremonts) mey be
sddressed fhrough conditions added {0 the WWP avthorization,
instend of components of s corpensatory mitigution plan (ses 33
CFR 3324 1YEN).

{z} Compensatory mitigation will nat be used to invroase the acreage
loases atowed by the acreage Hmits of the NWPs. For meample, ian
WWE has sn screage timit of I/2-a0re, it canoof bs ased fo authorize
any NWP scrivity resuliing in the loss of greater thas 1/2<aere of
waters of the United States, even if compensatory mitigation i3
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provided that replaces or restores some of the lost waters, Mowever,
compensaiory mitigation can snd shoeld be vsed, 88 necessary, to
ensure thal an NWP sctivity already meeting the established acresge
Hinits also satiefies the no move tan minial lwpaet reqoirernent for
the NWPs.

{h} Permibices may propose the nse of mitigetion banks, Inicy fhe
programs, oF permitieg-responsible adtigation. When developing ¢
comprnssiory mitigation proposal, the permiites must consider
appropriale and practicsbl opticns consistent with the farmowork at
33 CFR332.3¢thy For notivities resulting in the Joss of mavine ov
eswsaring resoiroes, perasitice-respaosibic mitigation may be
enviropmentatly preforable if thore awe no roitigation banks or jeelion
fiee programs I e aves thet bave mariae or estuarine credits
availsble Tor sale or trmnsfir to the pormiticn. For pesmitice~
eesponsible mitigation, the sproisl conditions of the NWP verification
wmst clearly indicate the party or purtics responsible for the
implementation and performanes of the compensatory mitigation
project, and, if reguived, is long-torm managoment,

{1} Where costain fmctions and services of weters of the United
Siaies are permanently sdversely affecied by s repulsied sctivity,
such a5 discharges of dredped or i1} roaterial indo waters of the
United States that will convert s forcsted or sorab-shrud wetland to 2
herbaceous wetlond i 8 permandetly paintained wtility Yo rghtaf
way, mitigation may be requited 1o roduce the adversy cavivonmardal
eifoots of the aclivity to the no mo than wminimal lovel

34, Safety of Imponundment Structurss. Te enyure thet 2}

Inpoundment structes ave suloly designed, the distriet englancer
may equine non-Federal spplicants w domonsteate that the somctusss
comply with esteblished state dam safosy oriteria or hove been
designed by qualified persens. The district engincer may also require
documentation that the desige has been im%epmdmﬁy sevipwed by
aimitarly quatified persons, aund appropriate mwdifications made to
ensurs safety,

25, Bater Quality, Where States and authorieed Tribes, or BPA
whers applicable, have not previvusly certified compliance of sun
NWE with CWA section 401, Individual 401 Water Quelity
Certification saust b obiained or weived {see 33 CFR 330.4(c)). The
district engiveer ov State or Tribe muy require additional water
guality manggement measures 10 ensure that the mbovized aodviyy
dozs not reselt s more then minina! degradation of walter guality.

26. Coanta] Fone Managernent. In couvial stafes where an NWP has
not previeusly recebved a state coestal zone manegenent congisteney
congurrence, an lndividual sisfe coastel zone management
sonsiviency concurrence must be vbtained, or 2 presumption of
concTence must acour (see 33 CFR 330.4(dY;. The distric! enginger
or a State may require additional messures fo ensare that the
authorized activity Is consisiend with state coastal 2one management
requiremenis.

7. Regiongl and Cose-Bo-Oage Conditions. The activily mast
somply with any rogiona? conditions the! may have been added by
the Division Englnesr (see 33 CFR 330.4(e)) nad with any case
speeific conditions added by the Corps or by the state, Indisn Tribe,
or U8, BPA n ity seetion 401 Water Quality Certification, or by the
state in i3 Coastal Zone Mansgemont Act consistency delermination.

28. Uss of Mulliple Mationwide

NWP for 2 single and camyie&e pro gaca is gamhibmzd, excem wheﬁ the
sereage loss of waters of the Undted States authorized by the NWPs
does not exceed the acreage limit of the WWP with the highest
specified sorenge Hut, For example, 182 road orossing over tidal
waters Iy constructed under NWP 14, with sssociated bank
stabilization suthorized by NWP 13, the maximum acreage losy of
waters of the United States for the total projoct cannot exceed 1/3-
RETT.

m&s the property mfwcsaled with 2 uaimnmdc ;w.mui verification,
the permittioe may transfer the nationwide permit verification to te
rew pwner by submitting e letter to the appropriate Corps district
oifice to validate the ransfer. A copy of the nationwide permit
verification must be attached 1o the lofier, and the letter must contsin
the following stetement and siprsture:

“When the structures or work nuthorieed by this nationwide penmit
we still in existence al the time the property is ransfermed, the terms
and conditions of this netiomadde pormiy, Includivg any spocial
conditions, will continuc to be hinding an the rew owner(s) of the
property. To validate the transfer of this nationwide permlt and the
sssociand Hebilites assochutod with compliance with its ferms and
cunditivns, kive the tressioree Sign snd date below.”

{Transforee)

{Datel

30, Complionee Cortificntinn, ook purmittor who recslvss an WWE
verification lefler Som the Cocps st provide 2 signed certifieation
docunenting completion of the authorized sctivily and
imphmentation of any required compensatory mitigation. The
suvoess of any reguived permittee-responsible mitigation, including
the achiievement of conlogica! performance standards, will be
addressed separately by the district engineer. The Corps will provida
the permitize the covtification dovument with e NWE verification
fetter, The certification document will includer

{a} A stateoent that the authorized activily was dosse In secordance
with the NWP authorization, including any gentral, rogionsl, or
avtivily-spoctiic sonditons;

{b} A stniement that the implementation of sny required
compansatory mitigation was completed b accordance with the
pormsit conditions. I eredits Som a mifigation bank or in-tien fee
program ase used to satisly the compensatory mitigation
regutrements. the cerdSoation must include e documentation
required by 33 CPR 332.3(0(3) to confirm that the permliten seoured
the appropriste number and resoures type of ceedits: snd

fo} The signature of the permitier certifying the completion of the
sotivity and mitigation.

The completed centification document must b sulbmiited 1o the
district ongineer within 30 days of completion of the asthorized
agsivity or the bmplementation of sy reguired compensatory
mitigation, whichever aeours later.

31, Activities Affeatios Struciuees or Winhs Fradlt b e Unitod
Statgs. I an NWP activity also requires pormission from the Corps
pursaant to 33 US.C. 408 berause it will alter or temporarily or
pestmaenily oczupy or use 4 LS, Anmy Corps of Enginesrs ’
{USACE) federally authortzed Clvil Works praject (3 “USACE
project™}, the prospective permitiee must suboit 3 pre-consirsction
rotification. Bee paragraph (BX 1€} of geners! condition 32, An
activity that sequizes section 408 peomission s wot anthorized by
NWP unti] the appropriate Corps oifice Issses the section 408
penudssion to alier, occupy, or nsethe USACE project, snd the
distriet engineer issues a written NWP verification.

32. Pre-Lonstiuction Notiffcation. (4} Tirdng. Where required by
fhe terms of the NWP, the prospective permitice must notify the
district enginzer by submitting a pre- constuctlon notificstion (PCNY
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as carly as possible. The disirict engineer must determine i the PON
is complete within 30 calendar days of the date of receipt and, i'the
PCN iz determined to be incomplete, notify the prospsciive permittes
withtin thet 38 day period o request the additinal infemetion
necessary lo make the PN complete. The request must spocify the
infbrmation needed 1o meake the PON complete. As g gensval rule,
district engrineers will reguost sdditional Information necessary to
mele the PON complete only once. However, if e prospective
pormittce does not provide all of the requesied information, the the
distriet enginger witl notily fhe prospective pormitice that the PON s
S incomplete and the PON teview process will not commense until
all of the reguesied inforamtion has been recaived by the dstict
eaginesr. The prospective peemitics shall not bogin the activity smil
either:

{13 He or she is notified in weiting by the district eogineer thet the
setivity mey procsed snder the NWE with any speelal conditions
imposed by the district or division caginess o

{7} 45 calendas duys have passed from the diskict enginees’s vecoipt
of the complete PON and the prospestive permitten has not seesived
writtens notive frons the districs or division enginecr, However, if the
permitie was requited 1o notify the Covps pursuant (o general
nondition 18 that Hsted species or eritival habitat might be affocted or
are in the vicinity of the activity, or bo wofify the Corps pusuanit (o
gencral condition 30 that the sotivity might have te potential o
cause effects to historie properties, the pevmitioe cannof begln the
activity sotil receiving wiitlen rotification fom the Corps that there
is “no cffect” on Hated spuvies or “no potential to cause offects” on
historic properties, oy that any consuliation required wnder Section 7
of'ihe Endangered Species Act {see 33 CFR 330.48) andfor section
106 of the Natlonal Historic Preservation Act{see 33 CFR 330 4eh)
has been caopploted. Also, work cannot begin uader NWFs 21, 48, or
50 uneil the permitice has recoived written approval from the Corps.
i the proposed setheily requires & wrilen walver 1o exeeed specified
Bmiis of sn NWP, the prrmitios may not begin the activity nmil U
district engineer fsees the wabver, H ihe disidiet or dlvision engipuer
notifics the perasifies in writing thet an individual permit is equired
within 45 calendar duvs o mouipt of v ooenplels PUN, the poomittee
pannot begin the sctivity until an Individual perrlt hes bees oblalned,
Subsequently, the permitiee’s vight lo procsed under the NWP may
be modified, suspended, or revoded only in seoordance with the
procedure set forth In 33 CFR 3305642}

{h) Contents of Pre-Constroction Netification: The PON must be in
writing and include e Hllowing informatin:

(1) Name, address snd telephone numbers of the prospective
peymittes;

{2} Lacation of the proposcd seiivity;

£3) Ideniify the specifie NWP or NWE(s) the prospective permitiee
wants & wme W suthorize the proposed netivity,

{4} & description of the propoesed activity: the activity’s purposs
direct and indiret adverse enviconmental effecis the actdvity would
cause, incheding the snticipated amount of loss of wetlands, other
specdal aguatie sites, and other waters sxpectad 1o rosuldt fom the
NWE activity, in acres, lnzer foot, or siber appropriste unit of
measwre; 2 description of any proposed miligstion measures infended
1o reduce the adverse environmcatal effects caused by the proposed
activity: and any other NWPES), regioual genersl permii(s), or
individugd permit(e) used or intended 1o be nied to authosize any part
of the proposed projoct or sny relatad sotivity, includisg olier
separate and distent crossings for Hnesr projects that require
Department of the Army suthorization but do sot regulre pree
construction nolification. The description of the proposed activity
and any proposed mitigation measures shoald be sulficiently detailed
1o allow the district enginesr fo determine that the adverse
envireamentel effects ol the activity will be no more then minimal
and 1o delerming the need for compensatory mitigation or other
mitigation measures. For single and complets linzar projects, the
FON must include the guratity of anticipated losses of wetlands,
ather special aguatic shies, and other waters for cash single and
complete crossing of those wethnds, ather special aguatic sites, and

other waters, Sketchos should be provided when necessiry to show
that the activity complies with the terms of the NWP. (Skeiches
usnally clarify the activity and when provided resulls in a quicker
decialon, Sketches should contain sufficient detall to provide an
Husirative description of the proposed activity (&.g. s couceptual
pleny, but do not soed io be detolled anginecring plans);
15} The PCN must nclude o delinestion of wetlands, other spocial
aguatic sites, and other waters, such as lakes and ponds, and
peremnial, fntermitont, sed epheseral tronms, on e project site.
Wetland delincations must be prepared in egcordance with the current
method seguived by B Corps. The permitice may ask the Cops o
delineste the special agustic sites and otier walers on the projoct site,
but there may be & delay if the Corps does the delinestion, especidly
if the profect she is lexge or contadns many wetlends, other spenial
aguatic siies, and other waters, Purthermure, the 45-day perlod will
not start untll the delineation bas beon submitied o or completed by
the Corps, a5 approprists
{6} I the proposed activity will result in the loss of grester than 1/10-
acte of wottands snd g PON s required, the prospective permitice
must submil a stetesnent deseribing how the mitigation requirement
wit be salisfied, or explaining why the adverse eoefronmentsd effosts
are 2o mose than mininal and why compensatory wiigation should
not be required. As an sliormative, the prospeotive pommitice may
subrmit a oonceptusl or detailed mitigation plan.
{73 For non-Fedessl permitices, if sny Heted species or desipnated
eritical habitat might be affocted oy is in the vielnity o the activity, wr
i the activity I locdicd ln desipnated critiost habital, the PON must
tnclude the pamets) of those endasgered or thresfened species tha
might be affoctod by the propossed sotivity or etilive the desigrmed
itical habitat that soight be affected by the proposed activity, For
NP sctivities that require pre-tonstruction notification, Federal
permitteos must provide documentation demonstrating compliance
with the Endangernd Sproies Act;
{8} For non-Foderal pormitions, i the WWP aetivity might have the
potential to cause effocts fo a historic property Histed on, deterained
10 be eligible for Hstiog o, or peteniially eligible for listhug on, the
Wational Register of Historie Plaves, the PON swst state which
historie property might have the potential te be affected by the
proposed activity o Inchade 3 vicinity map indicating the Joeation of
the istorie property. For NWP activities that require pre-
consirnction notification, Pedersl prrmittess must provide
documentation domonsirating complisnce with reetien 108 ofthe
Nationsl Historic Preservation Aeh;
{93 For an activity thet will owcur in 3 somponent of the National
Wild and Scenic River System, or in o river officlally designated by
Congress a5 2 “study river”™ for possible inclusion in the sysiem while
the river i3 In on officiel study status, the PO soust identify the Wild
apd Scanis River or the “study river® {sec gonersl condition {6); sad
{10} Tor an activity that requires permission o the Corps pursnant
10 33 UB.C. 408 because & will ajter or fempovarly o0 prrmanendly
accupy of use 3 U.S. Army Corps of Bngineers fedevally authorized
civil works projedt, the pre~consiruction notification must inclade 2
ststement confirming that the projest proponent has submitted 8
written request for section 408 permissien fom the Corps offics
having jusisdiction sver that USACE project.
{c) Form of Pre-Constructinn Notification: The standard individns!
permit application form (Form BNG 4345) muy be used, but the
compleied application Sorm must cleardy dndicate that it §s an NWP
PON and must inchede sl of the spplicable Infowmation reguired in
parageaphs (h){1) through (10} of this general condition. A lefter
containing the required nformation may also be used. Applivauls
may provids elacironic files of PCN9 aad snpporting materials if the
district engineer has cstablished thals and precndures for elecironic
submitials.
{3} Agency Cocrdination: (1) The distrisl englneer will consider any
comments from Federal and state agencies concerning the proposed
activity's complinnce with the terms and conditions of the NWPs and
the seed for mitigation o reduce the activity’s sdverse onvironmaontal
effects so thut they are no mors then mintmal,
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{2} Agenoy coordination is requived for: () o8l NWP activities that
require pre- construction notiffeation end result in the loss of greater
than 12~acre of walers of e United States; () NWP 21, 24, 39, 40,
42, 43, 44, 30, 51, and 37 activities thal requise pre-consiraction
solification and will zesult in the loss of greater than 300 Hoear foet
of streans bed; (1) WWP 13 activities fir excess of 500 lineay fot,
fills grester than one cuble yard per runaing Bsel, or invelve
discharges of dredged or 5 muaterial into spaciel sguatic sites: and
{8} WWP 54 artivitize in exosss of 508 Hueme foct, or that oxtend into
the waterbody mom than 3} feot ftom the mean low water Has dn
tidal wators or the ardingry high water mark in the Great Lakes.

{3} Whon agency coordination v required, the district sugineer will
inunedisely provide (e.g,, via c-mall, fosimily aasmisdon,
overnight mall, or other expeditions mennes) 2 copy of the complote
PON 1 the spprogwine Federal or state offives (FWS, state nabral
regoares or water goality agency, EPA, ad, i approprisfe, the
NMFFS) With the axception of NWP 37, these agencies will have 18
calendar days from the dee the material is ansoitted to notify the
distriet enginecr via telephone, fcsimile transmission, or c-mull that
ey intend to provide substantive, shie-specific comments.. The
sonumenis nust expledn why the agoncy belioves the sdverse
wevironmsated efftets will be meve then weinimal. ¥ so contacted by
w agency, the dstric englucer will walkt an additional 15 calondar
days befors meking o decision on the pro-construction sotification.
The district engineer wil! fully consider sgency comuents received
within the specified thne Smme concorning the poposed sctivity’s
wornpliance with the lerms aad conditions of the NWEs, including de
nees} for mitigation to casure the net adverse spvivornontsd offects of
the proposed activity are no more than mininel. The district cnginesr
will provide no response to the resource ageney, exvep! as provided
below, The distoiet enpleer will lodicate in the adiministeative record
asgocinted with each pre~constraction noGfeation thet the resowne
agencies’ soncerns were congidered. For NWF 37, the emergency
watershed protection and rehabititation sciivily nay proceed
innnedinioly in coses where there is an unaceeptable hazerd to s or
a sipnifieant Joss of property or econtinie hardship will soowr. The
district enginesr will consider any comurenis recived to decide
whrether the NWT 37 autherzation should be modified, suspended, or
revoked i sccordance with the procedures at 33 CFR 3345,

{4} In cuugs of whers the prospertive permitles is nol a Fadersd
agenty, the dicirict ongiseor will provide a respoose o NMFS within
38 calondar days of receipt of any Essential Fish Habitat conservation
seconmtmendationy, us roguited by section 308{B){4UE) of the
Magnuson-Stevens Fishery Conservation and Manngement Ast,

{53 Applicants are envouraged to provide the Corps with cither
eloetronic fles or muitiple coples of pre-construction notifications s
expedite agency evordination.

Pistrict Engizerr's Decivion

in reviswing the PON for the proposed sctivily, the district engineer
wit] deteymine wiether the sctivity spthorized by the NWP will ronult
in mie than minimnad individusl or cumulative adverse
environmentat offcets or may be contrary to the public interest. I
project propesent requests sutharization by a spesific NWP, the
district enginecy should ftsue the NWP verification for that activity if
it meels the forms ond conditions of that NWE, saless he orshe
determines, after considering mitigation, that the proposed setivity
will resuit in yeore then mdnfmel individial and comdative sdverse
effoets on the aquatic envirenment and other aspects of the public
interest and exercises discretionary authority io require an individas!
permit for the proposed activity, For & Hnear project, this
detesmination will include an evaluation of the individoal crossings
of waiers of the Uniied States i determine whether they dividuslly
satisfy the terms snd conditions of the NWP{s), a5 well as the
cumulative effoets caused by all of the crossings authorized by NWP.
- am apphicant reguesis a walver of the 300 Yneer foot limit on
impacts 10 soesms or of an otherwise applicable Umil, as provided for

i NWPs 13, 21, 2%, 36, 39, 40,42, 43, 44, 58, 51, 52, or 54, the
district enpineer will ondy prant the waiver upon 2 written
determination that the NWP activity will result in only minimal
individual and comalgtive adverse eavirnomentsd offects. Forthose
MWPs that heve 2 wabvable 308 finear foot Hmit for losses of
intermittent and ephemers! groans bed and 7 1/ 2-aore Bt fLe.,
NWPs 21, 29, 39, 40, 42, 43, 44, 50, 51, nud 52}, the loss of
intermaiitent and ephemeral streamn bed, plus any other losses of
Jurisdietional wators and wotlands, connot excsed 12-scre,

i When meking mindmal adverse environmental effects
determinations the distiict sugineor will consider the direct and
indirest offects cansed by the NWP sotivity. He or she will also
consider the cwanlstive adverse snvirormenial effects caused by
activities suthorized by WWP and whether those cumulstive adverse
snvirgnmented effosts are no more than minkmel. The district
enginser will slsp comsider site specific factors, suech as the
snvirsnmenial setting in the vicinity of the NWP activity, the type of
resoures that wilt be affecied by the WWP activity, the fonotions
provided by the agustic resources that will be affecied by the NWP
activity, the degree or mugnitude to which the squatic resomreces
perform these functions, the extent tat squatic resource fnctions
wifl e kst v & result of e WWP activity {e.g. patial oy complete
logs), the durstion of the adversg effeuts emporaty or permaneat),
e imporiance of the aguatic tesource functions fo the rogion {e.g.,
watershed or coovegion), sad mitigution required by the district
enginoss. I o appropriste fenctional or congdition ssseasment
methed 18 gvailable and practicabe to use, that assesement method
may be vsed by the disteict engineor fo ussist fn te minissl adverse
envirommontal effecis determination. The distrief enghwer nimy add
case~specific spocial conditions (o the NWP nuthorbaation 1o address
siie~ specitic environmental conooms,

2. M the proposed activily requims 3 PON and wili resolt in o Joss of
grester han 1/10-aove of wotlands, the prospesitve peomiiee should
submit » mitipation proposel with the PCN. Applicants may also
Propose compensatory mitigation iy NWP activities with smallar
imapacts, or for impacts 10 offer types of walers fe.g., sieams). The
district enginser will ronsider any proposed evmpeuisatory milizating
or other mitigation measures the applicant has incloded in the
proposal in doternining whether the net adverse environmental
affects of the proposed sciivity are ne more than mindmal. The
compensaiory mitigation proposel may be either sonesptud or
detailed. 1 the district ongineer determines that the activity complics
with the terms wed conditions of the WP and that the adverse
canvironmental #fferts are ny more than osinimal, afler vonsidering
mitigation, the dislrict englneer will notify the permitiee snd include
any acfivily-specifie conditions in the WWP verification e distrist
engineer doems secessary. Conditions for compensatory miigation
reguircments must comply with the sppropriate provisions at 33 OFR
532.3(k). The district eagincer nuist approve the fingl mitigstion plan
refbre the permilive commences work In waters of the United Sistes,
uniess the district engineer detorrnines that prior approved of the finat
mitipation plan is nof practicable or not necossary w ensurs tmely
completion ef the requived sompensatory mitigaticn, fdw
prespective permitine efocts 1o submil 2 compensatory mitigation
plan with the PON, the district enginowy will sxpeditiously review the
proposed compensatery niitigation plan. The district anginesr must
meview the proposed compensatory mbtigation plan withia 45 calendar
days of reoeiving a compiste PON and delermine whether the
proposed mitigation would ensure the NWF sctivity resuits in ag
more fhan minimal adverse envirenwental effects. [F the not adverse
environmental ¢ifocts of the NWP sctivily {afler sonsideration ofthe
mitigation proposat} ave detremined by the district caginesr lo be no
wmiore than minfmal, the distdet eogbreer will provide a timely writlen
response (o the applicant. The response will state that the NWP
aetivity can proceed under the ferms sod conditions of the NWP,
including sy activity-specific conditlons added so the NWP
suthoriation by the distrct engineer.
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3. If the distint enginger determines that the adverse environmental
effects of the proposed activity are mote than minimal, thes the
district enginesy will notify the applicant either: (o) that the autivity
does not gualify for authorization wnder the NWP and instruct the
applicant on the procedures to seek zuthorization wder an individual
parmit; (b that e sctivity is sothorized undor the NWP sublest ©
the applicam®s submission of 2 mitigetion plan thel would reduce (he
wiverse eovironmental effects so that they mre ne more then misinval;
ar {¢) that the activity Is autherized under the WWP with specific
modifications or conditions. Where the district enginecr determines
thet mitigation is required io eosure no more fan minimal sdverse
suvironmental offects, the aciivity will be suthorized within the 45+
diy PON period (undess additional time i required to comply with
goncral conditions 18, 20, andlor 31, or 1o evaluale PCNs for
sctivities suthorized by NWPs 21, 43, and 58), with sctivity-specific
conditions that state e mitigation reguiremants. The suthorization
wilf include the nocsssary conceptual or detaiied smitigation plat oe a
requirement that the applicant sebosit & mitigution plan that would
weduce the adverse environments! ooty oo that fhey are no more
than minimal, When compensatory mitigation ke required, no work in
waters of the United States tay ovcar untdl the distior enginest hag
approved a speaific mitdgation plan or hag determived that prise
approval of o Hoal ndtipation plan iz ot practicable or not necessary
10 ensure timely complation of the mquired compensatary mitigation.

Further Information

1. Disiriot Engincers have suthoslty to determine if an sctivity
complies with the terms and conditions of an RWP.

2. NWPs do not obvisie the need to obtaln other federal| state, or
loval permits, spprovals, of suthorizations required by law

3. N'WPs do nol gragl any properly rights or exclusive privilepes.

4, W¥Ps do o sutherize any injury 10 the property or rights of
others.

5. MWPs do not authorize interference with any existing or proposed
Federal project {see gevmral condition 313

© e dorets o
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RIVERBEND ESTATES, LLC

! Country Club Circle
Maumelle, Arkansas
Ph 501-851-0059 Fax 501-851-8322

April 22, 2019

All Lakeside Residents
Mound Lake Addition
England, AR

RE: Mound Pond discharge outlet tampering

Dear Resident:

We have had several incidents recently of persons blocking the Mound Pond discharge pipe
which extends under the causeway into the small pond to control the lake water level. This has
cost our personnel time and expense to remove plywood, limbs, rocks, etc., that have been placed
in the pipe. '

The Corps of Engineers has determined that Mound Pond is ‘waters of the US’ and have st the
clevation for the water level utilizing this discharge pipe. Therefore, anyone tampering with the
level of the lake water is in violation of the Corps regulations.

The level of the lake water is important to control flooding of resident property and to control the
erosion of the archeological mounds at Toltec Mound State Park. The Department of Parks and
Tourism also has a vested interest in the elevation of the water in Mound Pond and will join in
any legal proceedings to protect the archeological assets of the Park.

The bottom line is this - It is not up 1o the residents 10 determine the water level. This is notice to
all residents living on Mound Pond that this discharge pipe is on private property and is
regulated by the Corps of Engineers and ANYONE caught tampering with the flow of the water
will be prosecuted for trespassing and any other charges as deemed necessary by the appropriate
government agencies,

Si‘ﬁ%ﬁ%«; o S
. <~

Riverbend Estates, LLC
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Message

From: Jim Andrews [Jim.Andrews@arkansas.gov]

Sent: 12/1/2021 1:02:28 AM

To: Nystrom, Thomas [Nystrom.Thomas@epa.gov]; Henson, Tucker [Henson.Tucker@epa.gov]
Subject: Riverbend's Response to EPA New Case Letter

Attachments: Riverbend response to EPA New Case Letter.pdf

importance: High
Good evening Gentlemen,

| believe attached herewith is the letter we discussed this morning.

| believe in this correspondence that Riverbend is mistaken in concluding that the USACE represented to them Mound
Lake was not a WOTUS.

I don't think that was what was communicated.

To support my belief, please see the last page of the document, which purports to be an email from Chris Roark of the
USACE.
At the top of that page you will see text quoted verbatim:

“Mound Lake is not a US Army Corps of Engineers lake. It appears to be an old oxbow lake approximately five miles east
of the Arkansas River.”

Given this context, | believe what was being communicated to Riverbend was that the USACE did not create this lake.
Hence, it is not a USACE lake (like DeGray Lake, which was created by the USACE in 1974 near Arkadelphia, Arkansas).
Accordingly, | don’t think that the USACE was saying Mound Lake was not a WOTUS.

Also, if the USACE thought Mound Lake was not a WOTUS, why was Vincent Gregory (formerly of the USACE) ever
involved with it?

I'll get the survey you have requested to you tomorrow.
I don’t have a copy of it and will need to get it from the engineers on staff.

Many thanks and best regards,

Jim Andrews

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism

Office of the Secretary
1100 North Street
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Little Rock, AR 72201
Hrroandrews@arkansas.goy
p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV
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Message

From: Jim Andrews [Jim.Andrews@arkansas.gov]

Sent: 12/2/2021 7:50:40 PM

To: Nystrom, Thomas [Nystrom.Thomas@epa.gov]; Henson, Tucker [Henson.Tucker@epa.gov]
Subject: FW: Mound Lake Surveys

Importance: High
Tom and Tucker,

Please see the links below for the survey data that you have requested.

Best,

Jim Andrews

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism
Office of the Secretary

1100 North Street

Little Rock, AR 72201

i andrewsdiarkansas.goy

p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV

From: Jeff King <Jeff.King@arkansas.gov>

Sent: Thursday, December 2, 2021 1:38 PM

To: Jim Andrews <Jim.Andrews@arkansas.gov>

Cc: Grady Spann <Grady.Spann@arkansas.gov>; Shea Lewis <shea.lewis@arkansas.gov>; Jordan Thomas
<jordan.thomas@arkansas.gov>

Subject: RE: Mound Lake Surveys

Jim,
See the following embedded links. The files are over 51 MB. Let me know of any questions.

You can view "CAE Mound Pond Additional Survey.pdf" at:

btpsfdocumentaoud adobe com/ink/rackPurisurnaaidsseds US bEBe 74Td - dbi5-48bo-abR5-Bded 75 7de 357
You can view "19804100 TOLTEC Lake Depth SECTIONS_AERIAL-BRAHAM.pdf" at:

hitos: /fdocumentcioudadebe comdlink/rackRurisurnsaldseds US 5 1al7 88527 54402 -86a0-c8 3 Laadfabl
You can view "19804100 TOLTEC Lake Depth SECTIONS_AERIAL-MOUND VIEW.pdf" at:
hitps:/fdocumentcoud adobe com/ink/iraciCurisurn:aaidiseds: US 2000307312 50-4fe-bhal-234:3d6%e2 74
You can view "Mound View Drive Control Point 1.pdf" at:

hitos:/fdocumentcloudadebe. com/dinidrackPuri=urn aaldisods US 1353502 7 - blde - 44¢5-0407 -0 3565 22 24 24
You can view "Mound View Drive Control Point 2.pdf" at:

hitps: /fdocumentoloud.adobe com/iink/iraciCurisurreasidiseds: US:ac 787818 -0019-40359-b191- 2238331 683bfe
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-Jeff

JEFF KING
Manager of Planning & Development

Division of Arkansas Stale Parks
One Capitol Mall, Suite 4B.210
Little Rock, AR 72201

ielf kinoharkansas.goy

P B01.682.7774 | £ 501.682.1189

ArkansasStateParks.com

From: Jim Andrews <}im.andrewsi@arkansas.gov>

Sent: Tuesday, November 30, 2021 7:06 PM
To: Jeff King <jeff king@arkansas.gow

Cc: Grady Spann <Grady. Spann@arkansas. gov>; Shea Lewis <shealewis@arkansas.gov>

Subject: Mound Lake Surveys
Importance: High

Hello Jeff,

I had a good discussion with the USEPA earlier today in regard to Mound Lake.
They report they are making good progress in discussions with the Riverbend developer.

To that end, they have requested a copy of the survey work ASP had recently commissioned for its work with the

hydrologist.

Can you kindly pass that along to me so | can get it to the USEPA?

Many thanks,

Jim

JIM F. ANDREWS, JR.
GENERAL COUNSEL

Arkansas Department of Parks, Heritage and Tourism
Office of the Secretary

1100 North Street

Little Rock, AR 72201

i andrewsdiarkansas.goy

p: 501.324.9157 | f: 501.324.9575

ARKANSAS.GOV
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Toltec Mounds Archeological State Park
Mound Lake Hydrological Management Plan

Prepaired by Nathaniel Keen, Profesional Engineer-Hydrologist US Army Corps of Engineers
21-Apr-10

Precipitation (in
Runoft (n 20 s Uz
Evap Losses (acre 0 250 | ses | 5600 |
Vol. Runoff (acre-f
Target Days to Empty
Avg. Req'd Release (cfs)
Est. Req Weir Width (ft)

Est. Time to Emp w/ 1-30”
culvert (days)

#36” Culverts for target

Wave run-up calcs indicate that a 10" rock, 18" thick will protect from wind driven waves. The wave size protected against is about 1.8FT.
Recommend 3-36" culverts and a minimum weir width of 501t, these sizes will bring the lake back down within a few days after most major events.

The weir size will have the lake back into natural ranges within 1-2 days of the cessation of even the most extreme event (7-day 100-yr for this basin
The weir's minimum elevation should be 1.5-2.0FT above the acceptable low water line (root line of lowest elevation cypress). One can expect the |

Even with the 3-36"culverts will allow the lake will over-top the dike for most of the extreme events.

Rainfall and runoff assumptions: used a 2" abstraction from all events, with infiltration refusal after 2", Used elevation 238FT as the normal lake lev:
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